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1. INTRODUCTION

Preferential Trade Agreements (PTAs) have become a common feature of 
trading arrangements among states. This paper critically analyses the inter-
pretation of exceptions to the key rule of WTO Most Favored Nation (MFN) 
obligations1 by the GATT, WTO Panels and Appellate Body, which have paved 
the way to the formation of PTAs.2 The paper also reflects on the different 
perspectives of the PTA regime put forward by member states, as well as 
contentious and ambiguous issues, before proceeding to recommend legislative 
reforms to improve the WTO laws governing PTAs.

WTO agreements are to be interpreted in accordance with the customary 
rules of interpretation of public international law,3 and whilst the Panels and 
Appellate Body do not have authority to pronounce binding interpretations 
of WTO Agreements4 beyond the parties to a specific dispute, the Panels and 
Appellate Body in their task of resolving disputes between and among the 
member states make frequent reference to the weight attached to past rulings. 
This is desirable because the fundamental objective of Article 3.2 of the Dispute 

1.  Art. XXIV of the General Agreement on Tariffs and Trade (GATT) 1947 and GATT 1994 
Understanding on the Interpretation of Article XXIV; GATT, Differential and More Favourable 
Treatment, Reciprocity and Fuller Participation of Developing Countries (‘Enabling Clause’), para. 
2(c), Decision of 28 November 1979 (L/4903), BISD, 26th Supp. (1971) p. 203; Art. V of the Gen-
eral Agreement on Trade in Services (GATS).

2.  Throughout the whole paper the term PTA has been used in a generic sense to refer to all 
forms of regional and sub-regional trade agreements – Monetary Unions (MUs), Common Mar-
kets (CMs), Customs Unions (CUs), Free Trade Areas (FTAs) and Preferential Trade Agreements 
(PTAs). However, it is important to note that there are significant differences among these five 
forms of PTAs. The term PTA is being used as all forms of regional and sub-regional arrangement 
involves some degree of preference being accorded to its members without extending such prefer-
ence to others. 

3.  Generally accepted to be contained in Arts. 31 and 32 of the Vienna Convention on the Law 
of Treaties (Vienna Convention), opened for signature 23 May 1969, 1155 UNTS p. 331 (entered 
into force on 27 January 1980); see United States – Standards for Reformulated and Conventional 
Gasoline, WTO Doc. WT/DS2/AB/R, AB-1996-1, pp. 16-17; see also Japan – Taxes on Alcoholic 
Beverages, WTO Doc. WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, AB-1996-2, Report of 
the Appellate Body, p. 13.

4.  Marrakesh Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994 (entered into force 1 January 1995), 1867 UNTS p. 3. Art. IX:2 reads: ‘The Ministe-
rial Conference and the General Council shall have the exclusive authority to adopt interpretations 
of this Agreement and of the Multilateral Trade Agreements.’ For an in-depth analysis of the role 
of Panel and Appellate Body rulings in WTO’s jurisprudence, see a trilogy of essays by Raj Bhala: 
R. Bhala, ‘The Myth about Stare Decisis and International Trade Law (Part One of a Trilogy)’, 
14 American University International Law Review (1999) p. 845; R. Bhala, ‘The Precedent Set-
tlers: De Facto Stare Decisis in WTO Adjudication (Part Two of a Trilogy)’, 9 Florida State Uni-
versity Journal of Transnational Law and Policy (1999) p. 1 and R. Bhala, ‘Power of the Past: 
Towards De Jure Stare Decisis in WTO Adjudication (Part Three of a Trilogy)’, 33 George Wash-
ington International Law Review (2001) p. 873.
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Settlement Understanding of the WTO (DSU)5 is ensuring security and predict-
ability in the multilateral trading system. 

Indeed, in both Japan – Taxes on Alcoholic Beverages6 and US – Shrimp 
(Article 21.5 Malaysia)7 the Appellate Body have determined there is no explicit 
embargo that prevents the Appellate Body or Panels following previous ruling 
and judicial reasoning, or which prevents the adoption by Panels of Appellate 
Body Reports and findings as a tool in its own reasoning. Therefore in spite of 
the rhetoric of limited theoretical importance of Panel and Appellate Body’s 
reports, in reality, they carry significant weight in the settlement of subsequent 
disputes. 

2. THE RELATIONSHIP BETWEEN PTAs AND WTO RULES

At the very outset, it may be worth noting that in international law there is 
no hierarchy among treaties, except for the supremacy of the Charter of the 
United Nations over any other international agreements, as expressly provided 
for in Article 103 of the Charter.8 So, it may seem legitimate to argue that in 
the event of conflict between any rule of the WTO and a PTA (both of which 
belong to the category of international treaties) there is no clear cut hierarchy 
among them, and accordingly their relationship would be determined in light 
of Article 30 of the Vienna Convention.9 However, the fallacy in this approach 
of resorting to Article 30 and according similar status to PTA and WTO rules 

5.  Understanding on Rules and Procedures Governing the Settlement of Disputes, 1869 UNTS 
p. 401, Annex 2 of Agreement Establishing the World Trade Organization, opened for signature 
15 April 1994, 1867 UNTS p. 3 (entered into force 1 January 1995). 

6.  Japan – Taxes on Alcoholic Beverages, supra n. 3, Report of the Appellate Body, p. 13.
7.  United States – Import Prohibition of Certain Shrimp and Shrimp Products: Recourse to 

Article 21.5 of the DSU by Malaysia, WTO Doc. WT/DS58/AB/RW, AB-2001-4, Report of the 
Appellate Body, paras. 108 and 109.

8.  See Art. 103 of the Charter of the United Nations and Art. 30 of the Vienna Convention on 
the Law of Treaties.

9.  Art. 30 of the Convention runs as follows:
‘1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of 

States Parties to successive treaties relating to the same subject matter shall be determined in ac-
cordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible 
with, an earlier or later treaty, the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier 
treaty is not terminated or suspended in operation under article 59, the earlier treaty applies only to 
the extent that its provisions are compatible with those of the later treaty.

4. When the parties to the later treaty do not include all the parties to the earlier one:
(a) as between States Parties to both treaties the same rule applies as in paragraph 3;
(b) as between a State party to both treaties and a State party to only one of the treaties, the 

treaty to which both States are parties governs their mutual rights and obligations.
5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or sus-

pension of the operation of a treaty under article 60 or to any question of responsibility which may 
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would be evident if we take into account the provision of Article 41(1) of the 
Vienna Convention. As both Article XXIV of the GATT and Article V of 
the GATS plainly allow the execution of international treaties in the form of 
Customs Unions (CUs) and Free Trade Agreements (FTAs), by virtue of Article 
41(1) of the Vienna Convention, the latter kind of treaties could modify the 
provisions in the former only if it is allowed by the former.10 Therefore the 
argument is tenable that Article 41(1) implies the WTO rules are inherently of 
a higher rank than PTAs.11 In other words, PTAs are subservient to the rules of 
the WTO in the same manner as ordinary legislation of parliament in a domestic 
legal context would be to the provisions of the constitution.12 

3. ARTICLE XXIV OF THE GATT/WTO

Probably no other provision of the GATT/WTO divided scholarly opinions 
more than Article XXIV, and commentators have made so many different 
observations of it:

‘Article XXIV is “extremely elastic” (Curzon, 1965: 64), “unusually complex” 
(Dam, 1970: 275), and “full of holes” (Bhagwati, 1993: 44) due to language that is 
full of “ambiguities” and “vague phrases” (Haight, 1972: 397). Haight (1972: 398) 
impugns Article XXIV as an “absurdity” and a “contradiction”, while Dam (1970: 
275) brands it “a failure, if not a fiasco”.’13

Despite disagreement among commentators, one thing is certain, Article XXIV 
has failed to function well in practice – of all notified PTAs during the GATT 
years, in only one case was there a consensus of opinion that the  notified PTA 

arise for a State from the conclusion or application of a treaty the provisions of which are incom-
patible with its obligations towards another State under another treaty.’

10.  T. Cottier and M. Foltea, ‘Constitutional Functions of the WTO and Regional Trade 
Agreements’, in L. Bartels and F. Ortino, eds., Regional Trade Agreements and the WTO Legal 
System (Oxford, Oxford University Press 2006) p. 43 at p. 56. Art. 41(1) of the Convention runs as 
follows:

‘Two or more of the parties to a multilateral treaty may conclude an agreement to modify the 
treaty as between themselves alone if:

(a) the possibility of such a modification is provided for by the treaty; or
(b) the modification in question is not prohibited by the treaty and:
(i) does not affect the enjoyment by the other parties of their rights under the treaty or the per-

formance of their obligations;
(ii) does not relate to a provision, derogation from which is incompatible with the effective exe-

cution of the object and purpose of the treaty as a whole.’
11.  Cottier and Foltea, supra n. 10, at p. 56.
12.  Ibid., at p. 57.
13.  K. Chase, ‘Multilateralism Compromised: The Mysterious Origins of GATT Article 

XXIV’, 5 World Trade Rev. (2006) p. 1.
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was in conformity with the requirements of the Article14 nonetheless none were 
found to be incompatible with it. The WTO Committee on Regional Trade 
Agreements (CRTA), which is now entrusted with the task of verifying the 
WTO compliance of PTAs notified under GATT Article XXIV and GATS 
Article V, does not seem to be effective in disciplining the execution and later 
operation of PTAs either.15

3.1 Uruguay Round negotiations on Article XXIV

During the Uruguay Round of negotiations, submissions by Japan16 and India17 
on PTAs expressed dismay at the ambiguity of GATT rules, and the failure of 
contracting parties to rule definitively on notified PTAs during the GATT years. 
The Indian submission stated:

‘Customs unions and free trade areas have formed a fertile ground for trade con-
flicts. Article XXIV is replete with concepts about which there are conflicting inter-
pretations. Even in regard to the major question of conformity with GATT of noti-
fied arrangements, the absence of recommendations by CPs has been interpreted 
differently.’18

Japan stated PTAs are inherently of a discriminatory nature, and drew to the 
attention of contracting parties, that whilst GATT allows discrimination, it does 
not authorise bringing about serious injury to non-members by the formation or 
enlargement of a PTA.19 Accordingly, Japan suggested a new mechanism within 
the context of Article XXIV to address the issue of serious injury caused to the 
domestic industry of a non-member by the formation of the PTA. It further 
proposed that compensation for injury and/or market access of the concerned 
product on a MFN basis should be considered within such a mechanism.20 An 
argument was also put forward that the practice of unilateral retreat from an 
entire tariff schedule upon the creation of a CU, and subsequently renegotiating 
it, violates the GATT rules and should be regulated.21

14.  The sole exceptional case is Czech Republic-Slovak Republic Customs Union regarding 
which the GATT Working Party was able to conclude that the PTA was consistent with the provi-
sions of Art. XXIV. See World Trade Organization, World Trade Report 2007, Six Decades of 
Multilateral Cooperation: What Have We Learnt?’ (Geneva, WTO 2007) p. 306.

15.  This is so because the CRTA like its predecessor ad hoc working parties of GATT era has 
not been able to arrive at consensus on the conformity of notified PTAs with the rules of the WTO.

16.  Article XXIV, Submission by Japan, GATT Doc. MTN.GNG/NG7/W/66 (22 December 
1989).

17.  Proposal for Review of Article XXIV, Communication from the Delegation of India, 
GATT Doc. MTN.GNG/NG7/W/38 (20 November 1987), p. 1.

18.  Ibid.
19.  MTN.GNG/NG7/W/66, supra n. 16, p. 3.
20.  Ibid.
21.  Negotiating Group on GATT Articles, Note on Meeting of 20 and 23 September 1988, 

GATT Doc. MTN.GNG/NG7/9 (28 October 1988), para. 22.
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There was also a contrary outlook that Article XXIV had played a key role 
in fostering trade liberalisation and was not being used as an instrument for 
elevating trade barriers against third parties.22 There was also a claim that any 
adverse effects on non-members of reduced market access in the PTA market 
would be adjusted by the general trade creation effects of the formation of the 
PTA.23 There was also the belief that while adverse effects on third parties 
should be minimised, they could not be avoided.24 In particular, apprehension 
was made that a tough stance on negative impacts of PTAs would be injurious 
to many countries, for example, to certain European countries which might be 
barred from joining regional arrangements.25 

The negotiation during the Uruguay Round led to the establishment of the 
Understanding on Article XXIV.26 The understanding has made it clear that a 
question as to whether Article XXIV is being followed by any member when it 
forms a PTA can be brought before the Dispute Settlement Body.27 This clari-
fication is vital as the examination of PTAs by contracting parties during the 
GATT years could not yield any noticeable result in ensuring their consistency 
with the GATT rules. It may be hoped that a judicial application of rules would 
do a better job in this regard. Furthermore, this clarification reflects members’ 
collective willingness to tie their political hands to some extent and the desire to 
be governed by a set of defined rules.28 

3.2 Substantive provisions of Article XXIV

The underlying scheme behind provisions in Article XXIV was that GATT 
would as a rule, allow PTAs but only as a reward for fully fledged liberalisa-
tion in the form of either a CU or a FTA among the constituent members.29 So, 
at the very outset it is important to note that Article XXIV does not make any 
exception for PTAs that fall short of a full fledged FTA or CU beyond a reason-
able period, as provided in Article XXIV:5(c). In other words, to comply with 
the provision of Article XXIV a PTA has to take the form of a FTA or CU at 

22.  Negotiating Group on GATT Articles, Note by the Secretariat, GATT Doc. MTN/GNG/
NG7/4 (5 November 1987), para. 6.

23.  Negotiating Group on GATT Articles, Note on Meeting of 25-27 May 1988, GATT Doc. 
MTN.GNG/NG7/7 (20 June 1988), para. 23.

24.  Negotiating Group on GATT Articles, Meeting of 3-4 May 1990, GATT Doc. MTN/GNG/
NG7/17 (15 May 1990), para. 13.

25.  Ibid.
26.  Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs 

and Trade 1994.
27.  Ibid., para. 12.
28.  Sungjoon Cho, ‘Defragmenting World Trade’, 27 Northwestern Journal of International 

Law & Business (2006) p. 39 at p. 85.
29.  Sung-Hoon Park, ‘Regionalism, Open Regionalism and Article XXIV GATT: Conflicts 

and Harmony’, in F.G. Snyder, ed., Regional and Global Regulation of International Trade (Ox-
ford, Hart Publishing 2002) p. 263 at p. 276.
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the expiry of the interim phase. The central substantive provisions of the GATT 
1994 are contained in Article XXIV:4, Article XXIV:5(a), (b) and (c), Article 
XXIV:6, and Article XXIV:8(a) (i), (ii) and (b). Article XXIV:4 states a general 
principle that the purpose of a CU or of a free-trade area should be to facilitate 
trade between constituent territories, and to refrain from raising barriers to the 
trade of other contracting parties with such territories. 

Normatively, the need for policies which ensure trade barriers are not raised 
against third parties are understandable, but are quite difficult to achieve in 
practice. The reason being, producers of PTA partners given preferential access 
to fellow member states markets can put the producers of non-members’ states 
to a relative disadvantage, even if they are not directly touched on by the execu-
tion of the PTA. Indeed, such a scenario was clearly illustrated by Japan during 
the Uruguay Round of Negotiations.30 It should also be mentioned here, the 
Panel in Brazil – Tyres noted ‘[t]his type of agreement inherently provides for 
preferential treatment in favour of its members, thus leading to discrimination 
between those members and other countries’.31 It is therefore apparent that if 
PTAs do not conform to the WTO rules, they could simply be distorting trade 
in the name of freer trade.

3.3 The settlement of Article XXIV disputes by GATT Panels

In EC – Citrus Products,32 the validity of a PTA under Article XXIV arose 
before the GATT Panel for the first time. The Panel observed that Article 
XXIV:7(b) delegates the duty on the contracting parties to make recommenda-
tions on PTAs if they consider that such a PTA would not result into a CU or 
FTA as required by the Article XXIV.33 However, the Panel was of the view 
that the lack of consensus among contracting parties regarding the conformity 
of the PTAs in question suggested that their legal status remained open and so 
refrained from ruling on it.34 It thought that a Panel could be established to issue 
an advisory opinion on whether a PTA is in conformity with Article XXIV or 

30.  The hypothetical scenario advanced by Japan is like this: Country A imports a particular 
product at the same tariff rate from countries B and C. Both of whom have equal share in A’s mar-
ket. If A and B execute a FTA which give exporters of country B a duty free access in A’s market, 
then exporters in country C would surely be in a disadvantageous position and would be likely to 
lose its market share. Unpublished statement of Japan circulated at the Negotiating Group 7 Meet-
ing on 30 April 1990, cited in T.P. Stewart, ed., The GATT Uruguay Round: A Negotiating History 
(1986-1994)’, Vol. 2 (Deventer, Kluwer Law and Taxation Publishers 1993) p. 1839. 

31.  Brazil – Measures affecting Imports of Retreaded Tyres, WTO Doc. WT/DS332/R (2007), 
Report of the Panel, para. 7.273.

32.  European Community – Tariff Treatment on Imports of Citrus Products from Certain 
Countries in the Mediterranean Region, GATT Doc. L/5776 (1985), Report of the Panel (un-
adopted).

33.  Ibid., para. 4.10.
34.  Ibid.
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provide specific criteria to assist contracting parties in reviewing a PTA under 
Article XXIV:7(b).35

In EEC – Bananas II,36 the EEC raised Article XXIV as a defence to the 
claimed illegality of the discriminatory import regime for bananas, which 
gave preference to the African, Caribbean and Pacific countries (ACP coun-
tries) pursuant to the Lomé Convention. The Panel rejected the EEC’s claim, 
observing that only PTAs which stipulate an obligation to liberalise trade in 
goods originating in all of the constituent territories could be treated as an 
FTA within the meaning of the Article XXIV.37 The Lomé Convention did not 
qualify as an FTA because it did not impose any corresponding obligation on 
the 69 ACP countries to dismantle their trade barriers for products originating in 
the members of the EEC.38 Therefore, this ruling indicates that any PTA which 
does not impose a reciprocal duty on all its members to liberalise trade would 
not fall within the purview of Article XXIV.

3.4 The coverage of Article XXIV exception

A restricted view on the scope of this article subscribed to by some members 
of the WTO, is that Article XXIV allows PTA members to derogate only from 
Article I of the GATT 1994, but they are bound by all other WTO provisions.39 
The opposing view is that Article XXIV authorises derogation from all provi-
sions of the GATT 1994, and not merely Article 1 of the GATT 1994, and 
members expressing this view point to the opening sentence of Article XXIV:5 
which refers to the ‘provisions of the Agreement’, and not to any particular 
provision.40 They further argue that international law on multilateral treaties in 
general provides that parties to a multilateral agreement may execute subsequent 
agreements between a portion of the membership to the agreement, varying 
their rights and obligations between themselves, subject to the limitation that 
they do not modify the rights of third parties to the wider agreement.41 On this 
point, the Appellate Body in Turkey – Textiles noted that ‘Article XXIV may 
justify a measure which is inconsistent with certain other GATT provisions’.42

35.  Ibid.
36.  EEC – Import Regime for Bananas, GATT Doc. DS38/R (1994), Report of the Panel (un-

adopted).
37.  Ibid., para. 159.
38.  Ibid.
39.  Committee on Regional Trade Agreements, Synopsis of ‘Systemic’ Issues related to Re-

gional Trade Agreements: Note by the Secretariat, WTO Doc. WT/REG/W/37 (2 March 2000), 
para. 27(a). 

40.  Ibid., para. 27(b).
41.  Ibid.
42.  Turkey – Restrictions on Imports of Textile and Clothing Products, WTO Doc. WT/DS34/

AB/R, AB-1999-5, Report of the Appellate Body, para. 58.
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3.5 The nature of the provision in Article XXIV:4 

The Appellate Body in Turkey – Textiles, observed that the provisions of 
Article XXIV are to be interpreted in the light of the purpose set forth in Article 
XXIV:4 through a process of ‘constant reference to this purpose’.43 Accord-
ingly, the fundamental test of PTA’s legality is whether it creates a deeper 
integration among the parties and whether it raises barriers to third parties.

3.6 Article XXIV:5 and external liberalisation requirement of PTAs

Article XXIV:5(a) sets out conditions for the formation of a PTA, and Article 
XXIV:5(b) is aimed at external liberalisation, to which all PTAs must comply. 
And whilst XXIV:4 prescribes an identical economic criteria (‘should be to 
facilitate trade’), and not raise trade barriers between contracting parties, the 
legal obligations imposed under Article XXIV:5 are more stringent on parties to 
a PTA.44 In Turkey – Textiles, the Appellate Body interpreted Article XXIV:5 to 
imply that any measures imposed by WTO Members inconsistent with GATT 
1994 do not fall within the Article XXIV:5 exception unless they are ‘intro-
duced upon the formation of a customs union’ and ‘only to the extent that the 
formation of the CU (and possibly a FTA too)45 would be prevented if the intro-
duction of the measures were not allowed.46 Hence, any measures introduced to 
a PTA after its formation that are inconsistent with the WTO, do not fall within 
the exception, and members of a PTA can only retreat from the WTO rules if 
such a retreat is essential to the formation of the PTA. 

It is also important to note the interpretation of the term ‘necessary’ (albeit 
in the context of GATS) in US – Gambling was further tightened. The Appel-
late Body observed that a responding party invoking an affirmative defence 
would bear the burden of proving that its WTO-inconsistent measure satisfies 
the requirements of the invoked defence.47 Nonetheless, if the complainant can 
show an alternative measure consistent with the WTO that, in its view, the 
responding party could resort to, it is incumbent on the responding party to 
demonstrate why the challenged measure nevertheless remains ‘necessary’, that 
is, why resort has not been had to the proposed alternative.48 By analogy, it 
would be reasonable to assume that if any party to a PTA makes a prima facie 
case that measures adopted by them are necessary, third parties can still show 

43.  Ibid.
44.  D. Ahn, ‘Foe or Friend of GATT Article XXIV: Diversity in Trade Remedy Rules’, 

11 Journal of International Economic Law (2008) p. 107 at p. 122.
45.  In this case the Appellate Body was ruling on a CU and not an FTA. 
46.  Turkey – Textiles, Report of the Appellate Body, supra n. 42, para. 46.
47.  United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Ser-

vices, WTO Doc. WT/DS285/AB/R (2005), Report of the Appellate Body, para. 309.
48.  Ibid., para. 311.
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alternatives consistent with WTO were reasonably available, and that an alter-
native could allow members to form the PTA. 

The Panel in US – Line Pipe Safeguards49 took a different approach that is far 
more tolerant to the members of the PTA, and demonstrates the application of 
the necessity test in Turkey – Textiles50 gives rise to absurd results in practice: 

‘For example, assume that an FTA eliminates duties on peanuts, but not cars. In the 
context of a necessity test, third countries could claim that it was not necessary to 
eliminate duties on peanuts to meet the “substantially all the trade” threshold of Arti-
cle XXIV:8(b), as that threshold could have been met by eliminating duties on cars. 
In such cases, it is difficult to imagine how a necessity requirement could ever be 
fulfilled.’51

The Panel ruled the US measure in question fell within the exception of Article 
XXIV:5 of GATT 1994 because ‘the mechanism providing for the exclusion 
of free-trade area partners from safeguard measures’ was established upon the 
formation of NAFTA, albeit the specific safeguard on line pipe was adopted 
after NAFTA’s formation.52 However, on appeal, the Appellate Body found it 
redundant to review these findings of the Panel and declared them to be ‘moot 
and as having no legal effect’.53 

The exception in Article XXIV:5 applies only to inconsistencies with 
provisions of GATT 1994, and accordingly any PTA measures that are incon-
sistent with other WTO agreements might not on a plain reading be justified 
by it.54 However, in Turkey – Textiles, the Appellate Body, referring to classic 
treatise, observed that legal scholars have expressed the view that Article XXIV 
provides an exception for inconsistencies with provisions of GATT,55 namely 
paragraph 5 of the chapeau refers only to the provisions of the GATT 1994, 
and makes no reference to the Agreement on Textile and Clothing (ATC).56 
Nevertheless, the Appellate Body ruled that Article XXIV:5 could provide an 
exception for an inconsistency with Article 2.4 of the ATC,57 as the latter itself 

49.  United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon 
Quality Line Pipe from Korea, WTO Doc. WT/DS202/R (2001), Report of the Panel.

50.  Ibid., fn. 137.
51.  Ibid., fn. 137.
52.  Ibid., fn. 128.
53.  United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon 

Quality Line Pipe from Korea, WTO Doc. WT/DS202/AB/R, AB-2001-9, Report of the Appellate 
Body, paras. 198 and 199.

54.  N.J.S. Lockhart and A.D. Mitchell, ‘Regional Trade Agreements under GATT 1994: An 
Exception and Its Limits’, in A.D. Mitchell, ed., Challenges and Prospects for the WTO (London, 
Cameron May 2005) p. 217 at p. 228.

55.  Turkey – Textiles, Report of the Appellate Body, supra n. 42, fn. 13.
56.  Ibid.
57.  Agreement on Textiles and Clothing, 1868 UNTS p. 14; Annex 1A of the Marrakesh 

Agreement Establishing the World Trade Organization, supra n. 4.
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allows  restrictions introduced under ‘relevant GATT 1994 provisions’.58 In 
other words, the Appellate Body allowed the exception for the PTA not on the 
basis of Article XXIV:5, but on the basis of a provision contained in a special 
agreement.

The Appellate Body’s interpretation in Turkey – Textiles appears to imply 
the exception in Article XXIV would not extend automatically to all WTO 
provisions.59 Any extensions in a particular case would depend on the language 
and context of the relevant provisions in the special agreement.60 This line of 
interpretation is in conformity with the general interpretative note to the WTO 
Agreements on Trade in Goods, which states that in the event of a conflict 
between provisions of GATT 1994 and provisions of one of the ‘other goods 
agreements’ in Annex 1A, it is the latter that will prevail to the extent of the 
conflict.61 In any case where the exception in Article XXIV:5 permits a PTA 
measure that is inconsistent with another goods agreement, a conflict exists 
between GATT 1994 and the latter, and there a Panel or the Appellate Body 
cannot give effect to Article XXI:5 without taking the provision of the special 
agreement into account.62

In the case of a CU, Article XXIV:5(a) requires that duties and other regula-
tions of commerce in respect to trade with non-members, shall at the launch of 
an arrangement, be not on the whole higher or more restrictive than the general 
incidence prior to the formation of the arrangement. In addition, the Under-
standing on Article XXIV has made it clear that the general incidence of duties 
and charges shall be based upon an overall assessment of weighted average 
tariff rates and of customs duties collected.63 It is also mandatory for the CU 
to supply import statistics for a previous representative period and imposes the 
duty on the WTO Secretariat to compute the weighted average tariff rates and 
customs duties collected.64 With respect to the ‘other regulations of commerce’, 
the Understanding gives no guide other than recognising the difficulty of 
quantification and aggregation, and simply states that ‘the examination of indi-
vidual measures, regulations, products covered and trade flows affected may be 
required’.65

Article XXIV:5(b) requires that ‘the duties and other regulations of 
commerce’ applied by each member of a FTA in trade with the non-members 
of an FTA, ‘shall not be higher or more restrictive’ after the implementation of 
the FTA than before. However, this test based on the individual member state 
differs from the collective test based on all members of the CU. In the case of 

58.  Ibid.
59.  Lockhart and Mitchell, supra n. 54.
60.  Ibid.
61.  Ibid., at pp. 228-229.
62.  Ibid.
63.  Understanding on Article XXIV, supra n. 26, para. 2.
64.  Ibid.
65.  Ibid.
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a CU, the parties need to have a common regime of duties and other regula-
tions of commerce applicable to third parties, and in the process of establishing 
the common regime, it is quite natural for rates of each member of the CU to 
increase in some goods and decrease others.

3.7 Preferential rules of origin and Article XXIV:5(b)

PTAs typically formulate preferential ‘rules of origin’66 (ROO) to categorise 
which products should be eligible for a preferential treatment, to prevent 
extending preferences to producers in third parties simply by transshipping 
their products through the territories of a member of the PTA. Scepticism has 
been vented that ROOs are devised to divert trade to members to the detriment 
of others67 (their complexity too could effectively work as a trade barrier).68 
However, there is disagreement among member states on whether preferential 
ROOs can be classified within ‘other regulations of commerce’. In this regard, 
the United States noted that the Agreement on Rules of Origin excluded prefer-
ential ROOs and argued that ROOs in a PTA merely deal with intra-PTA trade 
and determine the eligibility for the preferences granted by it, and in this sense 
they do not fall within the category of ‘other regulations of commerce’ in terms 
of external trade of the PTA.69 A contrary view is that to benefit from preferen-
tial treatment, companies within the PTA would naturally tend to increase local 
sourcing, which is bound to be injurious to the supplier of third parties irrespec-
tive of their efficiency.70 

In Turkey – Textiles the Panel determined that ‘any regulation of commerce 
having an impact on trade’ could be taken to be as other regulation of 
commerce,71 and arguably preferential ROOs because of their significant poten-
tial impact on actual trade flows should also fall into the category. This line of 
argument is reinforced by the fact that the Agreement on Rules of Origin twice 
linked ROOs to trade measures, and demonstrated a possible nexus between 
preferential ROOs and ‘other regulation of Commerce’.72 Indeed, it may be 
validly argued that preferential ROOs falling within the category of ‘other 

66.  Agreement on Rules of Origin, Annex II, para. II.
67.  See for example, A.O. Krueger, Free Trade Agreements as Protectionist Devices: Rules of 

Origin (Cambridge, MA, National Bureau of Economic Research 1993) pp. 8-12.
68.  Ibid.
69.  Committee on Regional Trade Agreements, Note on the Meetings of 27 November and 

4-5 December 1997, WTO Doc. WT/REG/M/15 (13 January 1998), para. 59.
70.  See, Korea’s Argument, Committee on Regional Trade Agreements, Note on the Meetings 

of 6-7 and 10 July 1998, WTO Doc. WT/REG/M/18 (22 July 1998), para. 23.
71.  Turkey – Restrictions on Imports of Textile and Clothing Products, WTO Doc. WT/

DS34/R (1999), Report of the Panel, para. 9.120.
72.  WT/REG/W/37, supra n. 39, para. 31(b). The links are as follows: the preamble to the 

Agreement identifies that transparent and predictable ROOs and their application will facilitate the 
flow of international trade, and further states the desirability that ROOs do not create any unneces-
sary barriers to trade. Para. 3(c) of the Common Declaration annexed to the Agreement requires 
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 regulations of commerce’ cannot be more restrictive than before. However, the 
test may be complicated by the fact that PTA members would naturally create 
the preferential ROOs only at the formation of the PTA, so a comparison of 
preferential ROOs could be with ROOs that were in force in individual coun-
tries before the formation of their PTA.

3.8 The requirement under Article XXIV:6

Article XXIV:6 provides that, if a member state raises tariffs above the conces-
sion rate as a result of forming a CU, it must negotiate with other WTO 
members outside the CU under Article XXVIII of the GATT 1994, and provide 
for compensatory adjustment.73 The Understanding on Article XXIV states 
that a third party which may benefit from the reduction of tariffs due to the 
joining of a member in a CU is under no obligation to offer compensation.74 It 
further clarifies that if the negotiations on compensatory adjustment cannot be 
concluded within a reasonable period from the initiation of negotiations, the 
CU would be free to modify or withdraw the concessions, and third parties 
affected by such measures would then be free to withdraw substantially equiva-
lent concessions in accordance with Article XXVIII.75

In this regard, concern has rightly been expressed by some members that 
the assessment of the impact of tariff changes on the formation or enlarge-
ment of a CU on third parties is imperfect, since it is based on a calculation 
of overall tariff averages, and cannot provide any relief to third parties whose 
exports to the countries concerned might be concentrated only in a few 
sectors.76 Another important issue is the validity of withdrawal of concessions 
without first concluding the negotiation as required by Article XXIV:6. A view 
propounded by Korea is that the spirit of Article XXIV implies that there 
should be some substantive progress in negotiations before tariff concessions 
were withdrawn by the parties to the CU.77 The EC, on the other hand, rejected 
Korea’s argument contending that insistence on such procedural requirements 
could delay the transition period.78

that laws and regulations relating to preferential ROOs be published ‘as if they were subject to, and 
in accordance with, the provisions of Article X of GATT 1994’.

73.  Taking into account compensation already afforded by the reduction brought about in the 
corresponding duty of the other constituents of the CU.

74.  Understanding on Article XXIV, supra n. 26, para. 6.
75.  Ibid., para. 5.
76.  WT/REG/W/37, supra n. 39, para. 6(d).
77.  Committee on Regional Trade Agreements: Examination of the Enlargement of the Euro-

pean Communities: Accession of Austria, Finland and Sweden, Note on the Meeting of 19 Febru-
ary 1997, WTO Doc. WT/REG3/M/3 (23 April 1997), para. 10.

78.  K.W. Dam, ‘Regional Economic Arrangements and the GATT: The Legacy of a Miscon-
ception’, 30 University of Chicago Law Review (1963) p. 615 at pp. 632-633.
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3.9 The meaning of ‘other restrictive regulation of commerce’

There is a question to be determined as to whether remedial trade measures 
can be applied to a PTA partner. According to Article XXIV:8(a) and (b), 
parties to a CU or an FTA must eliminate duties and ‘other restrictive regula-
tions of commerce’ on substantially all trade within the PTA. On first glance, 
this provision seems paradoxical as apparently it strengthens rather than 
restricts discrimination, a position contrary to the fundamental objective of the 
WTO regime – the removal of discriminatory trade preferences. In this regard 
Professor Dam noted:

‘Preferential arrangements which involve partial rather than complete elimination of 
intermember tariffs are absolutely forbidden by the General Agreement, except inso-
far as the grandfather clauses of article I exempt preferential agreements previously 
in existence. … Certainly it is strange to state, as article XXIV in effect declares, that 
discrimination is forbidden unless it is one hundred per cent effective.’79

Indeed, the drafters’ perspective appears to be different. Arguably, their ratio-
nale was that if this requirement was strictly followed, in all likelihood, it would 
be restricting trade diversions and the influx of PTAs.80 This is because a PTA 
containing selective preferential liberalisation in only a few sectors can be more 
trade distortive, and also a comprehensive PTA covering substantial trade in 
goods would be more difficult to execute than a partial one.81 

There is ambiguity regarding the precise meaning of the phrase ‘other restric-
tive regulations of commerce’. The Panel in Turkey – Textiles interpreted ‘other 
regulations of commerce’ quite broadly to include ‘any regulation having an 
impact on trade (such as sanitary and Phytosanitary measures, customs valua-
tion, anti-dumping, technical barriers to trade; as well as any other trade-related 
domestic regulation, e.g. environmental standards, export credit schemes)’.82 

Because of the dynamic nature of PTAs, the Panel noted that this is an evolving 
concept.83 This open ended interpretation of ‘other regulations of commerce’ 
would make the Panel and Appellate Body capable of ruling on any barriers to 
trade devised by the PTA parties. Notwithstanding this interpretation, doubts 
remain in certain areas. In particular, it is ambiguous whether trade remedies 
such as antidumping duties, countervailing duties and safeguard measures can 
be applied to PTA partners, or they must be exempted from such measures. 
Despite claims to the contrary in noted scholarly work, this issue is yet to be 
resolved by the WTO Dispute Settlement Body (DSB).84

79.  Ibid.
80.  Cottier and Foltea, supra n. 10, at p. 48.
81.  Ibid.
82.  Turkey – Textiles, supra n. 71, Report of the Panel, para. 9.120.
83.  Ibid.
84.  There is a suggestion in M. Matsushita, T.J. Schoenbaum and P.C. Mavroidis, The 

World Trade Organization: Law, Practice, and Policy (Oxford, Oxford University Press 2002) 
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Articles I, XIII, XIX of the GATT 1947, and Article 2.2 of the Agreement 
on Safeguards, necessitate that any safeguard measures be applied on a non-
discriminatory MFN basis to imports of the relevant product from all sources. 
Textually, Article XXIV:8 states that tariffs and trade restrictions must be 
liberalised, but measures under Articles XI, XII, XIII, XIV, XV and XX are 
exempted from the obligation to liberalise, and can obviously be maintained 
among the PTA members. If the Article is thought to be prescriptive, as safe-
guards or anti-dumping or countervailing measures are not included in the list, 
it can be interpreted that such measures fall beyond its scope and so cannot 
be applied to fellow PTA members. In other words, the list is exhaustive and 
safeguard measures need to be abolished within the PTA members.85 It can 
be further argued that if safeguard measures are used among PTA partners, 
the trade liberalisation by PTAs and the member countries’ commitments for 
economic integration would be defeated or in any case compromised, and hence 
they must exempt their PTA partners from any safeguard action as soon as the 
PTA is fully implemented.86 

On the other hand, it can validly be argued that a narrow scope of listed 
provisions in the exception parenthesis of Article XXIV:8 does signify the list is 
not exhaustive. For example, it would be hard to think that all trade restrictions 
imposed on the basis of national security exceptions under Article XXI must be 
eliminated between PTA parties.87 Indeed, it seems implausible to argue that 
by reaching an agreement to establish a PTA, the parties would pledge their 
security would never be threatened by actions of their partners.88 Furthermore, 
safeguard measures are designed as tools to be resorted to in special circum-
stances by a member of the WTO, who is facing serious injury to a domestic 
industry from increased imports. So, if imports continue to flow from a PTA 
partner, it is bound to raise a question as to whether the injury in the first place 
is serious enough to warrant measures against third parties.89

In between the two extreme positions presented above there is also an inter-
mediate position on the application safeguard measures among PTA partners, 

pp. 360-361 that the Appellate Body has ruled that PTA parties can impose safeguard measures 
against their partners. However, this seems to be erroneous as the Appellate Body has repeatedly 
declined to rule on the issue of invoking Art. XXIV in safeguard measures until the requirement 
of parallelism is met and decided the cases based on the provisions of the WTO Agreement on 
Safeguards.

85.  See Australia’s argument in WT/REG/M/15, supra n. 69 and WT/REG/W/37, supra n. 39.
86.  See Australia’s and Canada’s arguments in Committee on Regional Trade Agreements, 

Communication from Australia, WTO Doc. WT/REG/W/18 (17 November 1997); WTO Doc. 
WT/REG/M/15, supra n. 69; and WT/REG/W/37, supra n. 39.

87.  J. Pauwelyn, ‘The Puzzle of WTO Safeguards and Regional Trade Agreements’, 7 Journal 
of International Economic Law (2004) p. 109 at pp. 126-127.

88.  Matsushita, Schoenbaum and Mavroidis, supra n. 84, at p. 361.
89.  See Japan’s and Hong Kong’s arguments in Committee on Regional Trade Agreements, 

Note on the Meeting of 3-5 November 1997, WTO Doc. WT/REG/M/14 (24 November 1997); 
WT/REG/M/15, supra n. 69; and WT/REG/W/37, supra n. 39.
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based on the volume of imports from the PTA partner. That is, whether the 
import consists of a ‘substantial share’ of total imports and contributes to the 
‘serious injury’, the PTA parties may or may not be allowed to exempt their 
partners from global safeguard actions.90 However, this intermediate approach 
would not conform to the doctrine of parallelism applied by the Panel and 
Appellate Body, as the doctrine requires that when imports from a member is 
included in the investigation of injury, the safeguard measure must also apply to 
such imports.91 

In Argentina – Footwear Safeguards,92 in determining injury to a domestic 
industry, Argentina took into account the import of footwear from its fellow 
PTA States Parties to MERCOSUR, but excluded imports from them in the 
application of its safeguard measure. The EU challenged the legality of Argen-
tina’s action and the Panel did not accept Argentina’s argument that by virtue of 
Article XXIV:8 it was required not to apply safeguards to its fellow members.93 
The Panel found that practice of the contracting parties to the GATT of 1947 
and of WTO members is uncertain on the issue of imposition or maintenance of 
safeguard measures between the PTA partners, and whilst many PTAs permit 
members to impose safeguard measures on intra-PTA trade, few PTAs explic-
itly proscribe the imposition of intra-regional safeguard measures.94 The Panel’s 
rejection of Argentina’s exemption of MERCOSUR partners was based on the 
doctrine of parallelism. That is, inclusion of FTA or CU partners in the analysis 
of imports in the safeguards investigation requires that such partners also have 
to be included in the application of the safeguard measure.95 The Appellate 
Body ruled too that when a WTO member performs an investigation on the 
basis of imports from all countries, it cannot exclude PTA partners from the 
application of its safeguard measures.96

In United States – Line Pipe Safeguards, the Panel held that the United 
States’ exemption of its NAFTA partners, Canada and Mexico from the appli-
cation of safeguard measures was not a violation of Article XIX of the GATT 
1994 as Article XXIV of the GATT 1994 provided a justification for the United 
States’ exclusion of Canada and Mexico from the application of the safeguard 
measures at issue.97 The Panel referred to the necessity test applied by the 

90.  See Israel’s and Canada’s arguments in Committee on Regional Trade Agreements, Exami-
nation of the Free Trade Agreement between Canada and Israel, Note on the Meeting of 20 June 
1997, WTO Doc. WT/REG31/M/1 (29 July 1997); Committee on Regional Trade Agreements, 
Examination of the Free Trade Agreement Between Canada and Chile, Note on the Meeting of 
7 May 1998, WT/REG38/M/1 (11 June 1998) and WT/REG/W/37, supra n. 39.

91.  The Doctrine of parallelism has been discussed further in the following paragraphs.
92.  Argentina – Safeguard Measures on Imports of Footwear, WTO Doc. WT/DS121/R 

(1999), Report of the Panel.
93.  Ibid., Panel Report, paras. 8.93 and 8.101.
94.  Ibid., Panel Report, para. 8.96.
95.  Ibid., Panel Report, paras. 8.84-8.87.
96.  Argentina – Footwear Safeguards Measures on Imports of Footwear, WT/DS121/AB/R 

(1999), Report of the Appellate Body, paras. 111-113.
97.  US – Line Pipe Safeguards, Report of the Panel, supra n. 49, paras. 7.144-7.146.
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Appellate Body ruling in Turkey – Textiles but felt that the finding in that case 
was ‘conditioned by the facts of that case’.98 In particular, in the Panel’s view, 
the necessity test is suitable if members of a PTA want to impose new restric-
tive measures on imports from non-PTA partners upon the formation of the 
PTA.99 However, it was of the view that taking such an approach is wrong in 
cases where any violation of GATT 1994 is with regard to the elimination of 
‘duties and other restrictive regulations of commerce’ between parties to FTA 
(possibly the same would apply to a CU too), ‘which is the very raison d’être of 
any FTA’.100

On appeal, the Appellate Body observed that the question whether or not 
Article XXIV can be applied as an exception to the requirement of non-discrim-
ination under the GATT arises only in two situations, namely: (i) when the 
competent administering authority does not consider imports from countries 
within the PTA in determining serious injury and (ii) when the administering 
authority considers imports that are exempted from safeguard measure in their 
investigation and determines that imports coming from members outside the 
PTA alone are sufficient to cause a serious injury to the domestic industry.101 In 
other words, the Appellate Body refrained from ruling on the relation between 
Article XIX and XXIV. It further observed that if there is any gap between the 
scope of imports covered under the investigation, and imports falling within the 
scope of the safeguard measure as a result of the investigation, the competent 
authority of the member imposing the safeguard measure must explicitly show 
that imports outside the PTA alone caused or threatened to cause serious injury.102 
Such a claim must be established through a reasoned and adequate explanation 
of how the facts support such a determination.103 It should further be added 
the Panel noted, in order to be qualified as explicit, ‘a statement must express 
distinctly all that is meant; it must leave nothing merely implied or suggested; it 
must be clear and unambiguous’.104

The point of difference between the anti-dumping and countervailing 
measures and the safeguard measure is that while Article 2.2 of the WTO 
Safeguard Agreement overtly mentions the non-discriminatory principle, 
anti-dumping and countervailing measures are inherently discriminatory, 
and its application is restricted specifically to the alleged exporters or coun-
tries. Accordingly, there is an argument that the issue of MFN application 
does not come up in the application of anti-dumping and countervailing 
measures.105 There are few cases where parties to some PTAs use competition or 

 98.  Ibid., para. 7.148.
 99.  Ibid.
100.  Ibid.
101.  US – Line Pipe Safeguards, Report of the Appellate Body, supra n. 53, para. 198.
102.  Ibid., para. 181.
103.  Ibid.
104.  Ibid., para. 194.
105.  Canada, in WT/REG/M/15, supra n. 69, para. 26.
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anti-trust policy measures rather than applying anti-dumping measures, 
and some members of the WTO view the maintenance of a dual system of 
anti-dumping duties for third parties, and competition policy for RTA parties, 
as prone to be trade distorting.106 Despite this concern, no rule has been framed 
in this regard.

Article 3.3 of the WTO Anti-dumping Agreement and Article 15.3 of the 
WTO Subsidies and Countervailing Measures Agreement, permit ‘accumula-
tion’ where imports of a product from more than one country are simultaneously 
subject to anti-dumping or anti-subsidy investigation, and the incumbent inves-
tigating authorities could cumulatively evaluate the impact of such imports. 
In such a case of cumulative evaluation, if imports from the PTA partners are 
included in the investigation of injury to the domestic industry, but exempt 
from the application of the remedial measure, the issue of ‘parallelism’ could 
also arise in anti-dumping and countervailing measures. The non-application of 
anti-dumping and countervailing measures to imports of a PTA partner has not 
yet been questioned before the WTO Panel or Appellate Body. 

In the disputes mentioned above, the Panel and the Appellate Body until 
now have evaded passing on any ruling that would directly decide the legality 
or otherwise of invoking Article XXIV as a defence for the non-application 
of safeguard measures on imports from PTA partners. The disputed safeguard 
measures have been held to be inconsistent with the WTO rules in terms of the 
procedural issue of satisfying the requirement of parallelism. 

3.10 The meaning of ‘substantially all trade’ in Article XXIV

Article XXIV:8 requires that in order to be qualified to meet the requirements 
for exemption under Article XXIV, ‘substantially all of trade’ must be liber-
alised among the constituting PTA members. Questions also arise as to the 
precise meaning of ‘substantially all’, that is, what level of liberalisation of 
internal trade must be attained within a PTA to meet the requirements; is the 
requirement quantitative or qualitative only; or a combination of quantita-
tive and qualitative requirements. If it is just a quantitative requirement, then 
‘substantially all’ may be satisfied even if a particular sector, for example, a 
whole agricultural sector, within a PTA is not internally liberalised so long as 
the trade within the PTA is quantitatively liberalised on the whole.107 Even if a 
quantitative approach is taken, a further issue would arise on how to measure 
the liberalisation. That is, whether it should be measured in terms of tariff lines 
or actual trade flows within the PTA members.108 However, tariff lines can at 

106.  See Japan’s argument in Committee on Regional Trade Agreements, Communication 
from Japan, WTO Doc. WT/REG/W/28 (28 July 1998).

107.  M. Matsushita, ‘Legal Aspects of Free Trade Agreements: In the Context of Article 
XXIV of the GATT 1994’, in M. Matsushita and D. Ahn, eds., WTO and East Asia: New Perspec-
tives (London, Cameron May 2004) p. 497 at p. 504.

108.  Ibid.
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times be quite a misleading measure of trade liberalisation within the PTA, 
especially where real trade flows between the PTA partners are centered in a 
few tariff lines. In such a case, even a very substantial coverage of tariff lines on 
paper, may liberalise very little trade in reality, unless it covers the areas where 
members trade among each other heavily. Without giving a precise justifica-
tion, the Appellate Body in Turkey – Textiles simply noted that ‘[t]he ordinary 
meaning of the term “substantially” in the context of subparagraph 8(a) appears 
to provide for both qualitative and quantitative components’.109

During the examination of the Treaty of Rome, the EC argued that trade 
barriers with respect to more than 80 percent of trade between PTA parties 
must be eliminated to meet the requirement of ‘substantially all’.110 The EC’s 
view was rejected by other contracting parties on the notion that every CU or 
FTA need to be considered solely on its merits, and it would be improper to 
fix a percentage of trade which must be liberalised internally.111 Australia has 
proposed that trade barriers with respect to more than 95 percent of trade at 
the level of Harmonised System (HS) 6 unit must be eliminated.112 To filter the 
quantitative approach, Hong Kong has proposed the requirement must be 
assessed by taking into account the use of preferential ROOs in trade among 
the parties to a PTA.113 In other words, the more liberal the preferential ROOs 
of a PTA, the higher the percentage of intra-PTA trade should be covered by 
the PTA, to meet the substantially all trade threshold of Article XXIV.114 This 
seems to be a laudatory proposal which could curb the tendency to use prefer-
ential ROOs as a trade diverting device, but disconcertingly, no consensus has 
yet been achieved on any of these arguments.

In Turkey – Textiles, the Appellate Body merely noted that substantially all 
trade is not the same as all trade, but considerably more than some of the trade.115 
It further noted these terms offer some flexibility to constituent members of 
a CU when liberalising their internal trade, but the degree of such flexibility 
is limited by the requirement that ‘duties and other restrictive regulations of 
commerce’ must be eliminated with respect to ‘substantially all’ internal trade.116 
The ruling does not however answer the question what is the rate of liberali-
sation of internal trade of a PTA to fulfil the requirements of ‘substantially 
all’. However, given the imprecise nature of the wording it would perhaps be 

109.  Turkey – Textiles, Report of the Appellate Body, supra n. 42, para. 49.
110.  Committee on Regional Trade Agreements, Systemic Issues related to ‘Substantially all 

the Trade’, Background Note by the Secretariat, Addendum, WT/REG/W/21/Add.1 (2 December 
1997).

111.  Ibid.
112.  Committee on Regional Trade Agreements, Communication from Australia, Addendum, 

WTO Doc. WT/REG/W/22/Add.1 (24 April 1998), paras. 9-10.
113.  Committee on Regional Trade Agreements, Statement by the Delegation of Hong Kong, 

China, WTO Doc. WT/REG/W/27 (8 July 1998).
114.  Ibid.
115.  Turkey – Textiles, Report of the Appellate Body, supra n. 42, para. 48.
116.  Ibid.
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unreasonable to expect a Panel or the Appellate Body to rule precisely on the 
meaning of ‘substantially all trade’.

Arguably the Preamble to the Understanding on Article XXIV can aid the 
interpretation of the clause. The Preamble recognises closer economic integra-
tion may contribute to the expansion of world trade. It further recognises the 
contribution will be increased if the elimination of duties and restrictive regula-
tions of commerce between constituent territories extend to all trade, and will 
be diminished if any major sector of trade is excluded from their PTA. In light 
of this provision, it could be argued that a PTA will not be covered under the 
exception provided in Article XXIV if it excludes any major sector of trade 
from its trade liberalising programme. However, such an interpretation would 
raise a new interpretative question as to the meaning of ‘any major sector of 
trade’. 

3.11 Provision for interim agreements leading to CU or FTA

The execution of a PTA is a tedious process that demands a degree of change 
to domestic regulations affecting trade (the degree of variation depending on 
whether it is a CU or FTA) coupled with significant trade policy synchronisa-
tion among the executing states. GATT Article XXIV recognises the complexity 
and time frame that members aspiring to execute a PTA may require before 
being able to achieve the desired level of integration necessary to fulfill its 
requirements. Hence, the exception for PTAs in Article XXIV:5 is extended to 
cover ‘interim agreements which may be necessary for the formation of a CUs 
or FTAs, subject to certain requirements’. Article XXIV:5(c) stipulates that an 
interim agreement must lead to the formation of a CU or FTA within ‘a reason-
able length of time’. Paragraph 3 of the Understanding on Article XXIV rules 
that this period ‘should exceed 10 years only in exceptional cases’. If members 
parties to an interim agreement believe 10 years would be insufficient they are 
required to provide a full explanation to the Council for Trade in Goods of the 
need for an extended period.117

Arguably, Article XXIV:5 which makes room for interim agreements both 
leading to a CU or FTA, is a failure to appreciate the practical difference that 
exists in negotiating these two types of PTAs. The harmonisation of customs 
can naturally be prolonged as constitutions of the parties may need to be 
amended and new institutions developed, but FTAs essentially that involve the 
mere elimination of border barriers, these kinds of transitional considerations do 
not seem to apply.118 Accordingly, the exception for interim agreements leading 
to FTAs appears to be unjustified.

117.  Understanding on Article XXIV, supra n. 26, para. 3.
118.  Chase, supra n. 13, at pp. 5-6.
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4. ENABLING CLAUSE

Since its inception, the GATT regime that requires equal treatment of states 
at different stages of economic development has been questioned by devel-
oping contracting parties, and they have called for preferential treatment in 
their favour.119 A GATT ministerial decision on 29 November 1957 also noted, 
inter alia, ‘the failure of the trade of less developed countries to develop as 
rapidly as that of industrialised countries’ was a major problem.120 However, no 
evidence of a general tendency toward any specific discrimination in trading 
relations with the developing world could be found.121 In 1961, Uruguay filed 
a complaint against 15 developed contracting parties of the GATT (in effect 
all the developed countries who were then GATT contracting parties) based 
on Article XXIII of the GATT for ‘nullification of impairment of benefits’. 
Uruguay listed 576 restrictions said to be applied against its exports.122 The case 
resulted in three Panel reports, but ended inconclusively. The case did however 
succeed in bringing the problems of developing countries to the fore of GATT.123

In 1971, in order to respond to concerns among many developing states they 
were not profiting from the GATT regime, the contracting parties adopted two 
waivers for two types of preferences specifically in favour of developing coun-
tries. The first waiver dealt with a waiver of the application of the MFN rule 
to preferential tariff concession granted to developing countries in the form of 
the Generalised System of Preferences (GSP). This GSP allowed voluntary and 
non-binding preferences granted to developing countries by certain developed 
countries. The second waiver permitted developing countries to enter regional 
or global agreements that include the cutback or elimination of tariff and non-
tariff barriers on trade among themselves. In 1979, these waivers were made 
permanent in paragraphs 1 and 2 respectively, of the so-called Enabling Clause. 

However, it should be noted that in giving room for special and differen-
tial treatment for developing countries, paragraph 3 of the Enabling Clause 
demands, inter alia, that 

‘any differential and more favourable treatment provided under this clause shall be 
designed to facilitate and promote the trade of developing countries and not to raise 
barriers to or create undue difficulties for the trade of any other contracting parties.’

119.  A. Yusuf, Legal Aspects of Trade-Preferences for Developing States: A Study in the 
Influence of Development Needs on the Evolution of International Law (The Hague, Martinus 
 Nijhofff 1982) p. 56.

120.  GATT, Trends in International Trade (Geneva 1958) (also known as the Haberler Re-
port, named after the chairman of the Panel), Terms of Reference.

121.  Ibid., see generally chapter I. 
122.  R.E. Hudec, Developing Countries in the GATT Legal System (Aldershot, Gower 1987) 

pp. 46-47.
123.  Matsushita, Schoenbaum and Mavroidis, supra n. 84, at p. 376.
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The wording used in 2(c) of the Enabling Clause also seems to enable devel-
oping countries and least developed countries to enter into PTAs without 
eliminating internal trade barriers entirely, and without substantially covering 
all sectors of trade unlike the stricter ‘substantially all trade’ stipulation of 
the GATT Article XXIV. Moreover, this clause uses more general language 
to refer to PTAs (i.e., regional and global arrangements) than Article XXIV’ 
specific reference to CUs, FTAs or interim agreements leading to CUs or FTAs. 
However, it is important to note that neither this paragraph nor any other provi-
sion in the Enabling Clause provides room for PTAs among developed countries 
or PTAs among developed and developing countries. As this provision of the 
Enabling Clause does not require gradual elimination of tariffs but gives scope 
for mere mutual reduction of tariffs, it is apparent that PTAs that reduce tariffs 
only in a few categories of products or do not eventually lead to zero tariffs 
among participating countries are permitted under it. In other words, it clearly 
allows the formation of PTAs which fall short of either a CU or FTA unlike 
GATT Article XXIV, which allows such PTAs only as interim agreements, 
and must take the shape of a full-fledged CU or FTA beyond that period. The 
World Trade Report 2007 also bolsters this interpretation by noting that the sole 
requirement that applies to PTAs formed under the Enabling Clause is a certain 
degree of transparency.124 

The apparent greater flexibility for PTAs among developing countries in the 
Enabling Clause is explicable, and may be hailed as a special concession to 
the developing countries. However, the inherent hazard associated with this 
flexibility is the encouragement of PTAs forming that might not substantially 
liberalise trade among forming members, and may exclude politically sensitive 
but potentially beneficial sectors from the ambit of the liberalisation scheme 
of the PTA. Consequently, the concession allowed to them might be counter-
productive to their long term trading interests. 

In EC – Tariff Preferences, the Appellate Body observed that the Enabling 
Clause is an integral part of the GATT 1994 and it operates as an exception to 
the MFN obligation of Article I:1.125 Citing the Appellate Body’s own finding in 
US – Wool Shirts, it ruled the burden of proof for the Enabling Clause falls on 
the member that pleads it, and members must raise the defence and then prove 
the challenged measure meets the requirements of the defence.126 However, the 
Appellate Body still took into consideration the special nature of the Enabling 
Clause, which persuaded it to view that member states were encouraged to 
deviate from the MFN rule in granting ‘differential and more favourable treat-
ment for developing countries’.127 So, it found although a party invoking the 
clause must defend the consistency of its preference scheme with the conditions 

124.  World Trade Report 2007, supra n. 14, at p. 305.
125.  European Communities – Conditions for the Granting of Tariff Preferences to Develop-

ing Countries, WTO Doc. WT/DS246/AB/R, AB-2004-1, Report of the Appellate Body, para. 90.
126.  Ibid., paras. 104-105.
127.  Ibid., para. 111.
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of the Enabling Clause, a complaining party must define the parameters within 
which the responding party would need to make that defence.128 It should be 
noted too that this case did not rule on any PTA executed among developing 
countries. 

5. ARTICLE V OF THE GATS

5.1 A brief note on the negotiating history

During the Uruguay Round there was much less deliberation on the Article 
V of the GATS than on Article XXIV of the GATT. This is probably due to 
the fact that trade in services was a new area of negotiation in the multilateral 
forum. On December 1998, in Montreal, ministers of the negotiating parties 
agreed about the need for inclusion of a provision for PTA in trade in services.129 
On December 1989, a draft document distributed by the Chairman contained a 
provision for exception to the non-discrimination principle for PTAs.130 Subse-
quently, all three formal Chairperson’s texts of a draft agreement on trade in 
services had in them an article with similar provision.131 Representatives of 
some states felt that PTAs in services should be judged according to the degree 
of liberalisation achieved by the PTA in trade in services itself; others felt that 
they should be judged in the context of a broader PTA falling under Article 
XXIV of GATT.132 In the end, a somewhat middle ground was reached whereby 
a PTA in services would be evaluated by specific criteria as set out by Article 
V of the GATS, but the PTA may nonetheless be evaluated in the context of its 
overall economic liberalisation.133

128.  Ibid., para. 114.
129.  See Group of Negotiation on Services, Report to the Trade Negotiations Committee 

meeting at Ministerial level, GATT Doc. MTN.GNS/21 (25 November 1988), p. 6.
130.  Group of Negotiation on Services, Elements for a Draft which Would Permit Negotia-

tions to Take Place for the Completion of all Parts of the Multilateral Framework, GATT Doc. 
MTN.GNS/28 (18 December 1989).

131.  See Group of Negotiation on Services, Draft Multilateral Framework for Trade in Ser-
vices: Introductory Note by the Chairman on the GNS Negotiations on a Framework Agreement, 
GATT Doc. MTN.GNS/35 (23 July 1990); Trade Negotiations Committee, Draft Final act Em-
bodying the Results of the Uruguay Round of Multilateral Trade Negotiations, GATT Doc. MTN.
TNC/W/35/Rev.1 (3 December 1990) (also known as the Brussels Draft); and Trade Negotiations 
Committee, Draft Final act Embodying the Results of the Uruguay Round of Multilateral Trade 
Negotiations, GATT Doc. MTN.TNC/W/FA (20 December 1991) (also known as the Dunkel 
Draft).

132.  Committee on Regional Trade Agreement, Systemic Issues related to ‘Substantially all 
the Trade’: Background Note by the Secretariat, Revision, WT/REG/W/21/Rev.1 (5 February 
1998).

133.  Ibid.
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Developing countries were also making demands for special provisions for 
their PTAs in services. A proposal was made by a state representative that all 
agreements including economic integration arrangements, entered into with 
regard to the liberalisation of market access in services, should be uncondition-
ally extended to developing countries or that developing countries should be 
allowed to conclude PTA in services whose benefits would not be extended to 
other member countries.134 The representative of India suggested that an overt 
recognition of PTAs among developing countries, not as an exception but as 
rule, could be adopted to redress the asymmetry in flows of trade in services 
between the developed and developing countries.135 These demands were to a 
limited extent accommodated in Article V by allowing them some flexibility.

5.2 Substantive provisions of Article V 

Article V of the GATS allows members of the WTO to liberalise preferen-
tially trade in services. Unlike Article XXIV of GATT, Article V of the GATS 
makes no distinction between a CU and an FTA. Conceivably this is because of 
the conceptual difficulties in making such a distinction in view of the fact that 
tariffs and quotas on imports have none or very little role in the case of trade in 
services.136 Apparently, the GATS sets a less stringent standard for formation 
of PTAs than GATT Article XXIV.137 This is perhaps not that surprising as the 
MFN rule of GATS contained in Article II itself is less onerous than Article I 
of the GATT. This is because while Article II:1 requires that each member is 
obliged to give another member treatment no less favourable than what it gives 
to like services and service suppliers of other members of the WTO, Article II:2 
nonetheless allows member states to maintain a measure which is inconsistent 
with Article 1, with a proviso that such a measure is listed in and meets the 
conditions of the Annex on Article II Exemptions.

Under Article V:1 of the GATS, WTO member states are legally allowed 
to enter into PTAs in services provided (a) the PTA has a substantial sectoral 
coverage and (b) it eliminates substantially all discrimination in the sense 
of providing national treatment (as defined by Art. XVII). The condition of 
substantial sectoral coverage is understood in terms of the number of sectors, 

134.  Group of Negotiation on Services, Note on the Meeting of 18-22 July 1988, GATT Doc. 
MTN.GNS/16 (8 August 1988), para. 79. It should be noted that this paragraph erroneously con-
tains the following words, ‘the need for such arrangements should be admonished as one way of 
reducing the current asymmetry in flows of trade services between the developed and developing 
countries’. However, it was later clarified in the word ‘admonished’ should be replaced by ‘recog-
nised’, see Group of Negotiations on Services, Note on the Meeting of 31 October-3 November 
1988, GATT Doc. MTN.GNS/16 (29 November 1988), para. 55.

135.  Group of Negotiations on Services, Note on the Meeting of 19-23 September 1988, 
GATT Doc. MTN.GNS/17 (18 October 1988), para. 39.

136.  World Trade Organization, Regionalism and the World Trading System (Geneva, WTO 
1995) p. 22.

137.  Matsushita, Schoenbaum and Mavroidis, supra n. 84, at p. 364.
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volume of trade affected and modes of supply. To meet this condition, the PTA 
should not provide for a priori exclusion of any mode of supply.138 Despite the 
imprecision of the treaty provision, and the divergent views among members, 
in general they agree that Article V does not authorise exclusion of essential 
services, that is, those which serve as infrastructure for economic activity, for 
instance, transportation, from the coverage of a PTA liberalisation.139 This 
requirement of substantial sectoral coverage is much more liberal than GATT 
Article XXIV, as the former does not demand liberalisation of ‘substantially 
all trade’ like the latter. This seem to be further diluted by the provision that 
in the case of evaluating whether the PTA has met conditions in Article V, 
consideration could be given to ‘a wider process of economic integration or 
trade liberalization among the countries concerned’.140 The GATS rule sets out 
a more precise requirement, in sectors covered by the PTA, parties must remove 
substantially all discrimination in the sense of providing national treatment. 
This is much more specific than elimination of ‘duties and other regulations of 
commerce’ of Article XXIV. However, the Article does not prescribe the extent 
of sectoral coverage that must be met by the PTA parties. 

The second condition, to remove substantially all discrimination, is to be 
met by eliminating the existing measures that discriminate against PTA 
partners, either at the entry into force of the PTA, or on the basis of a reason-
able time-frame.141 Subject to valid exceptions,142 it also proscribes any new 
discriminatory measures.143

Regarding the barriers to non-members of the PTA, GATS Article V:4 
requires the agreement must not increase the overall level of barriers to trade 
in services compared to the level before the formation of the PTA. A service 
supplier of any other WTO member that is a juridical person constituted under 
the laws of a PTA member will be entitled to treatment granted under the 
PTA, provided such juridical person engages in substantive business opera-
tions (without providing any definition of substantive business operations) in 
the territories of the PTA members.144 This extension of PTA equivalent treat-
ment to juridical members of non-PTA partners is diluted in PTAs that consist 
of only developing countries as explained in the following paragraph. 

In PTAs that involve developing countries, Article V provides some 
 flexibility, especially with respect to the requirement that substantially all 

138.  GATS Art. V, fn. 1.
139.  WT/REG/W/37, supra n. 39, para. 72(b). See also Committee on Regional Trade Agree-

ments, Note on the Meetings of 29-30 April and 3 May 1999, WTO Doc. WT/REG/M/22 (4 June 
1999), paras. 18 and 20. 

140.  GATS Art. V:2.
141.  GATS Art. V:1(b). 
142.  International payment and transfers (Art. XI); short-run balance of payments difficulties 

(Art. XII); general exceptions on grounds of protection of public morals, human, animal or plant 
life or health etc. (Art. XIV); and security exceptions (Art. XIV bis).

143.  Ibid. 
144.  GATS Art. V:6.
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discrimination must be removed. In the assessment of whether or not this 
condition is fulfilled, the overall as well as sector specific level of develop-
ment in the country concerned may be taken into account.145 This provision is 
plainly different from the GATT Article XXIV, which offers no concession for 
developing countries forming FTAs or CUs with their developed counterparts. 
Furthermore, in the case of PTAs that only involve developing countries, more 
favourable treatment can be granted to juridical persons owned or controlled by 
natural persons of the parties to such a PTA.146

If a WTO member state entering into a PTA wants to modify its schedule 
of commitment, at least 90 days advanced notice of such modification and 
compensation (similar to that offered under GATT Art. XXIV:6) will need to 
be offered.147 WTO member countries executing a PTA in services are required 
to promptly notify the agreement, its enlargement or significant modification to 
the Council for Trade in Services.148

In Canada – Autos,149 the solitary case in the WTO jurisprudence that dealt 
with Article V of the GATS, the Panel held that according to Article V:1(b), in 
order to be eligible for the exemption from the MFN obligation of Article II of 
the GATS, a PTA must provide for the absence or elimination of substantially 
all discrimination, in the sense of Article XVII.150 It also ruled that it would 
be inconsistent with the provision if a party to a PTA grants more favourable 
treatment to service suppliers of one PTA partner than that extended to service 
suppliers of another party to the same PTA.151 This ruling by the Panel is vital, 
because in effect it imposes an obligation on the PTA partners to ensure MFN 
treatment to all parties to the PTA. 

The Panel also noted that Article V:1 prescribes a certain minimum level of 
liberalisation that a PTA must attain to qualify for exemption from the general 
MFN obligation of Article II.152 However, the provision does not allow the 
extension of more favourable treatment to only a few selective service suppliers 
under an economic integration agreement, even if the maintenance of such 
measures may explicitly be provided for in the PTA itself.153 

145.  GATS Art. V:3(a).
146.  GATS Art. V:3(b).
147.  GATS Art. V:5. 
148.  GATS Art. V:7(a). Further procedural requirements are discussed below.
149.  Canada – Certain Measures Affecting the Automotive Industry, WTO Doc. WT/

DS139/R, WT/DS142/R (2000), Report of the Panel.
150.  Ibid., para. 10.269.
151.  Ibid., para. 10.270.
152.  Ibid., para. 10.271.
153.  Ibid.
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6. PROCEDURAL REQUIREMENTS OF ARTICLE XXIV OF THE
 GATT, ARTICLE V OF THE GATS AND THE ENABLING
 CLAUSE

Any WTO member who decides to enter into CU or FTA, or an interim agree-
ment leading to the formation of a CU or FTA, is required to promptly notify 
other WTO members, and also to make available to them such information 
regarding the proposed CU or FTA, as will enable them to make reports and 
recommendations as they deem fit.154 It does not set down any specific notifi-
cation format to be followed by countries wishing to form a PTA. During the 
GATT years, a working party was established on a case by case basis to review 
the consistency of a notified PTA with the GATT rules.155 In February 1996, 
the General Council of the WTO established the Committee on Regional Trade 
Agreements (CRTA) and it replaced the GATT working parties.156

The obligation of the PTA members to notify other members for PTAs 
under Article XXIV is now carried out by notifying the Council for Trade in 
Goods, which adopts the terms of reference and transfers the PTA to the CRTA 
for examination.157 The notification of agreements falling under the Enabling 
Clause is made to the Committee on Trade and Development (CTD), which 
holds debate on notified PTAs but generally asks for no in-depth examination 
in the CRTA.158 PTAs covering trade in services concluded by WTO members 
whether developed or developing, are notified to the Council for trade in 
services (CTS) which could decide to pass the PTA to the CRTA for examina-
tion, but unlike the case of PTAs notified under Article XXIV of the GATT, 
such examination is only optional.159

At the Doha Ministerial Conference in 2001 the WTO members agreed 
to launch negotiations in the area of the WTO rules and provisions relating 
to PTAs were included in the mandate.160 Taking developmental aspects into 
account, the WTO members agreed to start negotiations that would improve 
disciplines and procedures under the existing WTO provisions applying to 

154.  Art. XXIV:7 of the GATT 1994 and para. 7 of the Understanding on the Interpretation of 
Article XXIV, supra n. 26. Similar obligations also exist in Art. V:7 of the GATS and para. 4 of 
the Enabling Clause.

155.  For a review of the GATT working party practice, see J. Huber, ‘The Practice of GATT 
in Examining Regional Arrangements under Article XXIV’, 19 Journal of Common Market Stud-
ies (1981) p. 281.

156.  Committee on Regional Trade Agreements, Decision of 6 February 1996, WTO Doc. 
WT/L/127 (7 February 1996) (Decision Establishing the CRTA).

157.  Work of the Committee on Regional Trade Agreements (CRTA), available at the WTO’s 
website, <www.wto.org/english/tratop_e/region_e/regcom_e.htm> (visited on 24 July 2008).

158.  Ibid.
159.  Ibid.
160.  WTO, Ministerial Declaration, adopted on 14 November 2001, WTO Doc. WT/MIN(01)/

DEC/1 (20 November 2001) (Doha Ministerial Declaration).
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PTAs.161 Then, on 10 July 2006, negotiators of WTO’s Doha Development 
Round approved a new WTO Transparency Mechanism for Regional Trade 
Agreements (Transparency Mechanism) and the WTO General Council formally 
established the Mechanism on a provisional basis on 14 December 2006.162

This Transparency Mechanism requires that notification of a PTA must 
be made as soon as possible and at least directly following the parties’ ratifi-
cation of it, and before the application of preferential treatment between the 
parties.163 Once all parts of the agreement are notified to the WTO, it should 
start the examination process according to a precise timetable and generally 
be concluded within one year after the date of notification.164 To facilitate the 
factual examination of the PTA by the CRTA, the Mechanism requires PTA 
members to provide the CRTA with electronic versions of the agreements 
within ten weeks, or twenty weeks if the RTA involves only developing coun-
tries.165 The Transparency Mechanism provides that in order to aid the WTO 
members in their assessment of any notified PTA, the Secretariat, on its own 
responsibility, and in consultation with the parties, will prepare a factual presen-
tation of the PTA.166

This procedure seems somewhat akin to what is prevalent in the WTO’s 
Trade Policy Review Mechanism (TPRM), which also has the objective of 
ensuring transparency of national trade policies.167 If the TPRM can serve as 
precedent, it may be reasonable to expect the Secretariat’s duty of reporting 
on PTAs, as introduced by the Transparency Mechanism, to ensure a degree 
of consistency in the assessment process, and could provide a better objective 
starting point for their assessment.168 It is important to note that the  mechanism 
clearly spells out that the WTO’s factual presentation on any notified PTA 
shall not be used as a basis for dispute settlement procedures or to create new 
rights and obligations for members.169 It seems the aim of this provision is to 
encourage parties to a PTA to make full disclosure, but it is certain that a rule to 
the contrary would have helped the mechanism to be more meaningful. 

161.  Ibid., para. 29.
162.  WTO, Transparency Mechanism for Regional Trade Agreements, Decision of 14 Decem-

ber 2006, WTO Doc. WT/L/671 (18 December 2006) (Decision on Transparency Mechanism).
163.  Ibid., para. 3.
164.  Ibid., para. 6.
165.  Ibid., paras. 7 and 8.
166.  Ibid., para. 7(b).
167.  Y. Devuyst and A. Serdarevic, ‘The World Trade Organization and Regional Trade 

Agreements: Bridging the Constitutional Credibility Gap’, 18 Duke Journal of International & 
Comparative Law (2007) p. 1 at p. 48. For an analysis of the Trade Policy Review Mechanism, 
see V. Curzon Price, ‘GATT’s New Trade Policy Review Mechanism’, 14 World Economy (1991) 
p. 227; P.C. Mavroidis, ‘Surveillance Schemes: The GATT’s New Trade Policy Review Mecha-
nism’, 13 Michigan JIL (1992) p. 374 and S. Laird and P. Messerlin, ‘Institutional Reform for 
Trade Liberalization’, 13 World Economy (1990) p. 230.

168.  Devuyst and Serdarevic, supra n. 167, at p. 49.
169.  Transparency Mechanism, supra n. 162, para. 10.
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The Transparency Mechanism also covers the post-implementation phase 
for all PTAs, and provides the required notification of changes affecting the 
implementation of any PTA, or the operation of an already implemented PTA, 
would be made as soon as possible.170 With a view to tackle non-notification of 
PTAs, the Transparency Mechanism provides that any member of the WTO 
may, at any time, bring to the attention of the relevant WTO body information 
on any PTA that in the opinion of that member should have been submitted 
to members in the framework of the Transparency Mechanism.171 The Trans-
parency Mechanism is to be implemented on a provisional basis, and WTO 
members will review, modify, and replace the provisional mechanism, as may 
be needed, with a permanent mechanism adopted as part of the overall results of 
the Doha Round.172

7. LEGALITY OF FORMATION OF PTAs WITH NON-WTO   
 MEMBER STATES

GATT Article XXIV:5 states that the provisions of the Agreement ‘shall not 
prevent, as between the territories of contracting parties, the formation of a 
customs union or of a free-trade area or the adoption of an interim agreement 
necessary for the formation of a customs union or a free trade area’ [emphasis 
added]. Since this provision mentions ‘as between the territories of contracting 
parties’, textually it seems that the exemption from MFN obligation for PTAs 
under Article XXIV is limited to PTAs executed among WTO members.173 If 
we adopt this textual approach, the only legal avenue for formation of PTAs 
with non-members of the WTO, under Article XXIV, would be to take recourse 
of either Article XXIV:10 or a waiver under Article XXV:5.

In EC – Citrus Products, the US claimed that as Article XXIV:7(b) only 
applied to RTAs among GATT members, in the case of an RTA involving non-
GATT member states, such as Algeria, Morocco, Tunisia, Jordan, and Lebanon, 
only an approval under Article XXIV:10 could legalise the PTA in question.174 

The Panel did not endorse the US claim by noting the contracting parties had 
considered several such cases under the provisions of Article XXIV:7(b).175 

170.  Ibid., para. 14.
171.  Ibid., para. 20.
172.  Ibid., para. 22.
173.  For an in-depth analysis of this question, see Won-Mog Choi, ‘Legal Problems of  Making 

Regional Trade Agreements with Non-WTO-Member States’, 8 Journal of International Economic 
Law (2005) p. 825. Much of the following paragraphs in this section owes to this work. 

174.  EC – Citrus Products, Report of the Panel, supra n. 32, para. 3.14.
175.  Ibid., para. 4.9, making reference to EFTA: BISD 9S/20; LAFTA: BISD 9S/21; Arab 

Common Market: BISD 14S/20F; UK/Ireland Free-Trade Area Agreement: BISD 14S/23; see also 
criticisms of this Panel judgment by Won-Mog Choi, supra n. 173, at p. 835, citing BISD 9S/20, 
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The legality of invoking Article XXIV as a defence in a case involving non-
contracting parties to the GATT also arose in the EEC – Bananas II.176 The 
Panel found the text of Article XXIV:5 makes it plain that a PTA involving a 
country that is not a contracting party, is a violation of the MFN rule and can 
only be allowed with a waiver from the contracting parties.177 Although the 
Panel used the term waiver, in reality it thought that a PTA involving non-
contracting states can be legalised under the provision of Article XXIV:10. 
This is apparent because in order to reinforce its finding it also referred to the 
drafting history, and noted the procedures of Article XXIV:10 were included in 
the GATT to permit the contracting parties to establish CU and FTA with non-
contracting parties.178

Article XXIV:10 provides that WTO members may, by a two-thirds majority, 
approve proposals for PTAs which do not fully comply with the requirements 
of paragraphs 5 to 9, on condition that such proposals do lead to the forma-
tion of a CU or a FTA in the sense of Article XXIV. It is important to note that 
such an approval does not give a permanent waiver from the obligation to fulfil 
the conditions set forth in Article XXIV, because paragraph 10 requires that 
proposals for the approval should eventually ‘lead to the formation of a CU 
or FTA in the sense of this article’.179 In other words, even if a PTA with non-
members of the WTO is allowed by an approval of the two-thirds majority of 
its total membership, the non-members of such PTA must eventually become 
WTO members. 

A crucial question comes up concerning the nature of Article XXIV:10 as to 
whether it is simply an ‘exception provision’ that gives PTA parties the advan-
tage of exemption from PTA-related requirements laid out in Article XXIV, or 
serve as a ‘waiver provision’ by granting a waiver of Article XXIV obligations.180 
This is crucial because legal consequences may vary depending on its answer. 
The waiver provision of the GATT as enshrined in Article XXV:5 of the GATT 
provides:

‘In exceptional circumstances not elsewhere provided in this Agreement, the CON-
TRACTING PARTIES may waive an obligation imposed upon a contracting party 
by this agreement; Provided that any such decisions shall be approved by a two-
thirds majority of the votes cast and that such a majority shall comprise more than 
half of the contracting parties.’

On the other hand, Article IX:3 of the Marrakesh Agreement establishing the 
WTO provides that ‘in exceptional circumstances, the Ministerial Conference 
may decide to waive an obligation imposed on a Member by this Agreement 

176.  EEC – Import Regime for Bananas, Report of the Panel, supra n. 36.
177.  Ibid., para. 163.
178.  Ibid.
179.  Won-Mog Choi, supra n. 173, at p. 839.
180.  Ibid.
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or any Multilateral Trade Agreements, provided that any such decision shall 
be taken by three fourths of the Members’. So, clearly there is conflict between 
the aforementioned provision and Article IX:3. However, this conflict can be 
resolved by Article XVI:3 of the Marrakesh Agreement which lays down, that 
‘[i]n the event of conflict between a provision of this Agreement and a provision 
of any of the Multilateral Trade Agreements, the provision of this Agreement 
shall prevail to the extent of the conflict’. Hence, it clearly follows that to 
receive a waiver from the GATT obligation, the stricter requirement of Article 
IX:3 of the Marrakesh Agreement must be satisfied. Accordingly, if Article 
XXIV:10 is interpreted as a waiver, then it must fulfil this stricter requirement.

A closer scrutiny of Article XXIV:10 would reveal that although it provides 
a benefit of exemption from the obligations arising out of the GATT Article 
XXIV, it specifically lays down the condition of such an exemption, which 
clearly is different from that stipulated in Article XXV:5. Whereas Article 
XXIV:10 requires a consent of two-thirds majority of all WTO members, Article 
XXV:5 merely demands a two-thirds majority of ‘the votes cast’, comprising 
‘more than half of the contracting parties’. Besides, the waiver provision of 
XXV:5 unequivocally states that a waiver is only permitted ‘in exceptional 
circumstances not elsewhere provided for in this Agreement’, hence textually 
it is reasonable to conclude that the scope of ‘waiver circumstances’ cannot be 
extended to circumstances of Article XXIV:10, where specific rules and proce-
dures are already applicable. To sum up, Article XXIV:10, is an exception to 
paragraphs 5-9 of Article XXIV and not a waiver. Accordingly, the violation of 
Article XXIV by executing a PTA that includes non-members of the WTO, can 
be legalised by an approval granted by a two-thirds majority of the entire WTO 
membership.

GATS Article V:1 provides that this agreement ‘shall not prevent any 
of its Members from being a party to or entering into an agreement liberal-
izing trade in services between or among the parties to such an agreement’. 
Unlike corresponding GATT 1994 provision, it uses the phrase ‘between or 
among the parties to such an agreement’, not the phrase ‘between or among 
the contracting parties’ [emphasis added]. Clearly reference to ‘such an agree-
ment’ in this phrase signifies ‘an agreement liberalizing trade in services’, that 
is, a PTA, and there is no hint that a PTA that engage non-WTO member states 
is not covered within the meaning of ‘such an agreement’. Furthermore, to be 
exempted under Article V, a PTA has to have a substantial sectoral coverage 
and needs to eliminate substantially all discrimination in the sense of providing 
national treatment between or among the parties to it. This requirement too can 
be fulfilled in case of PTAs involving non-WTO members. Therefore, textually 
speaking PTAs of WTO members in trade in services with non-member states 
is allowed under GATS Article V, so long as they satisfy other requirements 
of the Article.181 This textual interpretation is reinforced by the fact that a 

181.  Ibid., at p. 844.
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 corresponding provision to paragraph 10 of GATT Article XXIV does not exist 
in the Article V of the GATS.182

The question of legality of formation of PTAs with non-WTO members under 
the Enabling Clause seems to be much more complicated and hazy than Article 
XXIV of the GATT or Article V of the GATS. Paragraph 2(c) of the Enabling 
Clause that allow the formation of PTAs among developing countries, grants 
exemption from MFN only for ‘regional or global arrangements entered into 
amongst less-developed contracting parties’. This reference to ‘less-developed 
contracting parties’ clearly does not cover PTAs with non-WTO members as 
the reference to ‘less-developed’ here is qualified and confined by ‘contracting 
parties’. Hence, a strict textual interpretation would lead us to the conclusion 
that PTAs executed between developing WTO members and non-member states 
are not covered by the Enabling Clause.

Theoretically, an alternative interpretation of the Enabling Clause can be 
presented based on the paragraph 2(d) of the Enabling Clause, which provides 
for ‘special treatment on the least developed among the developing countries 
in the context of any general or specific measures in favour of developing 
countries’.183 As this paragraph talks of the least developed countries and 
not least developing contracting parties, it can be argued that PTAs between 
WTO members and non-WTO members is allowed under this paragraph if the 
non-WTO members happen to be least developed countries.184 However, based 
on the supplementary nature of this paragraph 2(d), it can equally be argued 
that when PTAs are concluded with developing and least developed countries, 
the conditions stated in the paragraph 2(c) must first be satisfied in order to 
fall under the scope of the former.185 However, such an interpretation of the 
phrase ‘in the context of any general or specific measures in favour of devel-
oping countries’ under paragraph 2(d) only within the context of PTAs arising 
under the preceding subparagraphs seems to be too narrow and untenable.186 
The ordinary meaning of the phrase ‘any general or specific measure’ does not 
seem to limit its scope only to those measures concerning ‘GSP’, ‘non-tariff 
barriers’, and ‘PTAs entered into amongst developing WTO members’ within 
the meaning of subparagraphs 2(a)-(c).187

8. CONCLUSION AND RECOMMENDATIONS 

Scholarly works show that treaty obligations that are imposed by general and 
equivocal wordings, and provide ample scope for interpretation, are always 

182.  Ibid., at p. 845.
183.  Ibid., at pp. 852-853.
184.  Ibid.
185.  Ibid., at p. 854.
186.  Ibid., at p. 856.
187.  Ibid., at p. 856.
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likely to be less complied with by states than those obligations that are imposed 
by precise and unequivocal wording.188 If non-compliance of treaty provision 
is commonplace, then it could well be the treaty provision itself might have 
been defective to some extent.189 Even when precise obligations imposed by a 
treaty are infringed by a state party, departure from them is relatively easier to 
establish before an adjudicating body, and for an adjudicating body to rule upon 
them. 

States have observed GATT/WTO rules even when they might have 
perceived them to be harming their short term interests.190 On the other hand, the 
WTO rules on the PTAs have largely been futile, because in part, they can be 
interpreted in a variety of ways.191 Therefore, the WTO rules relating to PTAs 
should be clarified, if they are to be implemented to a greater degree. 

The Panel and Appellate Body reports discussed in this paper show they have 
progressed a long way from the reluctance expressed by the GATT Panel in EC 
– Citrus. Possibly being influenced by the clarification of the Understanding 
on Article XXIV, they are increasingly willing to rule on the compatibility 
or otherwise of PTAs with the rules of the WTO. Nonetheless, as long as the 
substantive criteria remain equivocal, it is extremely difficult for the Panel and 
Appellate Body to determine with a sufficient degree of certainty whether or not 
any PTA brought before them complies with the requirements prescribed in the 
WTO rules. In particular, the meaning of the phrase ‘substantially all trade’ and 
‘other regulations of commerce’ should be clarified. A non-exhaustive illustra-
tive list of ‘other regulation of commerce’ (for instance including Preferential 
ROOs) that will not be more restrictive should be specified. 

The provision for interim agreements leading to FTAs (particularly in cases 
where the FTA only involves developed countries) should be abolished. Such 
abolition would prevent attempts to legalise ad hoc PTAs that do not desire a 
fruition into a fully fledged FTA as contemplated by the Article XXIV. This is 
important as otherwise members may crush the underlying scheme of Article 
XXIV which grants the PTA parties the legal right to form the FTA, only as a 
quid pro quo for their commitment to the formation of a FTA in true sense of 
the term. When members of the WTO form a PTA, subject to their adherence to 
the rules of the WTO, it can be said that they are pledging to forge closer trade 
relations among them. Accordingly, they should be allowed to abolish trade 
remedy measures among themselves.

It seems that such abolitions would be in conformity with their commitment 
for further trade liberalisation among themselves. Indeed, arguably such a view 

188.  A. Chayes, The New Sovereignty: Compliance with International Regulatory Agreements 
(Cambridge, MA, Harvard University Press 1995) chapter 1.

189.  Ibid., at p. 7.
190.  J. McMillan, ‘Does Regional Integration Foster Open Trade? Economic Theory and 

GATT’s Article XXIV’, in K. Anderson and R. Blackhurst, eds., Regional Integration and Global 
Trading System (New York, Harvester Wheatsheaf 1993) p. 292 at p. 301.

191.  Ibid.
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was latent in the Panel’s report in the Argentina – Footwear Safeguards when it 
observed:

‘[t]here is … no doubt in our minds that the letter and spirit of Article XXIV:8 of 
GATT permit member States of a customs union to agree on the elimination of the 
possibility to impose safeguard measures between the constituent territories.’192 

It may seem that allowing exemptions for PTA partners would only promote 
further preferences among the constituent members, but it may be counter-
productive too. This is because such an exemption, if it were made mandatory, 
would require greater commitment to the PTA which may not be forthcoming, 
and prevent erosion of MFN in the future. 

Although the current WTO rules do not seem to allow its member states to 
form PTAs covering goods with non-members, it seems that the rule should be 
relaxed. The acceptance of PTAs with non-members can potentially increase 
openness in those economies (albeit of course only preferentially at the time 
of the formation of the PTA) that are not currently members of the WTO. This 
may in turn bolster their chances of eventually taking up WTO membership. 
WTO members who form PTAs with non-members may be required to take on 
the duty of providing technical assistance to non-member so that the latter can 
be bought into WTO membership.193 A specific time limit within which non-
members must take WTO membership should also be prescribed to ensure that 
the exception is not abused. In view of the lackluster progress in the liberalisa-
tion of trade in services in the multilateral forum, it might still not be the time to 
amend the provisions of Article V of the GATS.

Reform of the existing disciplines would, of course, be difficult to achieve as 
the WTO Panel or Appellate Body lacks any power of judicial review. It is the 
members who have to agree to amend the rules. Member states being governed 
by politicians often eying for short term gains could look for immediate gains 
from preferential trade and may neglect more substantial, sustainable, and 
universal gains from multilateral trade liberalisation.194 No matter how difficult 
it is, the reforms are necessary if the WTO is to remain a rule based system with 
real authority, and non-discriminatory free trade is not suppressed by a multi-
tude of PTAs which do not conform to its rules.

192.  Argentina – Footwear Safeguards, Report of the Panel, supra n. 92, para. 8.99.
193.  Devuyst and Serdarevic, supra n. 167, at p. 23.
194.  M. Rafiqul Islam, ‘The Australian Policy and Practice of Preferential Bilateral Trade: 

A Benign or Malign Alternative to the WTO Multilateral Free Trading System?’, 2(2) Journal of 
International Trade and Policy (2003) p. 43 at pp. 59-61. Although the paper talks in Australian 
context, the same observation applies to other states too.
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